
The former may be of some use when seeking to attract new staff, but arguably does not serve
a great purpose in retaining them. The latter is a more successful tool in retaining staff for the
longer term, and is perceived to greatly enhance the chances of company success.

Whilst available research tends to be rather anecdotal in this area, there are many pointers that
equity participation does assist in retaining people on an across the board basis, and certainly
does help handcuff key employees.

The difficulty in offering staff shares or options to acquire shares, is the tax treatment on both the
employer and employee of doing so. Simply giving an individual shares will generate tax charges
on that person under the PAYE regime, which may require some shares to be sold to fund that
liability - greatly defeating the objective. Alternatively the employer could fund the tax and NIC
obligation, making this an expensive proposition.

Furthermore, the employer may not get a tax deduction for his costs in providing shares unless
certain conditions are met- which overall is not a particularly attractive result.

There have been a number of government sponsored share schemes over the years that have
offered tax breaks, and sort to make it more attractive to both employee and employer to allow
participation in the equity of the company.

Broadly, there are two ways to obtain equity - one to be awarded shares and secondly to be
awarded options over shares. The latter is a right to subscribe for shares over a certain time
period at a pre-determined price.

The two relevant specific employee - rather than all employee - Government sponsored
schemes, are the Enterprise Management Incentive (EMI) and the Company Share Option Plan
(CSOP).

Growing your business:
Motivating & retaining key personnel by equity

participation for the unlisted company

Retaining quality staff is fundamental to growth and business success in this competitive age.
There are many ways that a business may seek to retain key employees from a flexible benefit
regime - allowing people to choose within certain parameters how they are rewarded, to
participation in the ownership of the business that they work in.



Enterprise Management Incentive
Scheme 

1.  FEATURES

Broadly, an EMI is an arrangement whereby
share options may be granted to acquire
shares whose initial market value does not
exceed £100,000, in a qualifying trading
company or group, with gross assets of less
than £ 30m.

There is an overall limit of £3m of shares over
which options have been granted. The
arrangement offers a relative amount of
flexibility and does not require pre-approval
from the Inland Revenue.

It should be appreciated that certain types of
trading activities do not qualify for these
purposes, and the company itself must be
independent, and if it has subsidiary
companies they must meet certain criteria.

2 .  TAX IMPLICATIONS

There is no charge to tax on the grant of the
option - it will be free of tax and national
insurance contributions. There is no minimum
holding period for the option, and no
requirement in relation to the price of the
shares themselves under the option
arrangement. Although this can affect the tax
treatment on exercise.

In so far that the option is exercised within 10
years and if the option exercise price is
greater or at least equal to the market value at
the date of grant, there will be no tax liability
on exercise. To the extent that the price is
less than market value that amount will be
subject to tax and possibly NIC's at the time of
exercise.

For capital gains tax purposes the date of
grant of the option will be the starting point of

taper relief for tax purposes, which could be a
very valuable relief.
A company must report the existence of an
EMI option with 92 days of grant, and annually
to the Inland Revenue.

Clearly, with any government sponsored
scheme there are certain detailed
requirements and tax relief can be lost in
whole or part in a number of ways, for
example if the company losses its
independence, or qualifying trading status, or
the employee ceases to be a qualifying
individual.

A corporation tax deduction should be
available for certain costs in providing the
shares.

3.  SUMMARY

Aside from detailed tax considerations the
EMI is an attractive proposition for both
companies and employees especially where a
listing is likely, and retention of key staff is
crucial. Furthermore, the arrangement may be
subject to restrictions over any aspect of the
exercise i.e. there may be performance
criteria contained in the option and the shares
themselves may be subject to restrictions.
This can be useful if someone exercises their
options and wishes to leave the company.

The tax advantages can be very appealing
and the fact that pre approval from the Inland
Revenue is not necessary, make this
something that high growth companies should
at least consider. The fact that the limits are
high, shares subject to the arrangement may
be subject to restrictions, and the flexibility of
participants are all good and welcome
benefits.



Company Share Option Plan

1.  FEATURES

Again this is a share option scheme - but
requires a more formalised approval than an
EMI arrangement, and offers similar but
slightly different tax reliefs. The requirements
must be adhered to through the life of the
scheme, and both initial and ongoing
declarations from the company are necessary
in regard to this, as is pre-approval from the
Inland Revenue.

The maximum value of shares held under
option must not exceed £30,000 at the date of
grant. The option must be exercised in the
period of between three and ten years from
the grant, and at least three years after the
exercise of another option for which tax relief
was given. 

The exercise price of the option agreement
must not be less than the market value of the
shares at the date of granting the option. It is
a requirement of the CSOP that the share
values are agreed, although this is a relatively
simple process for listed companies it is not
for private companies. In these circumstances
values will need to be agreed with the Share
Valuation Department of the Inland Revenue,
and the time spent in doing this must be
factored into the overall process.

The shares subject to the option arrangement
must be ordinary shares, broadly of a listed
company or a company not under the control
of another. Consequently unless the company
is a subsidiary of a non close listed company,
subsidiary company shares may not be used.

There are rules that govern the qualification of
shares where the company has more than
one class of share. Broadly, these are
included to avoid companies creating a
special class of employee share. Also
shareholders with a material interest in the
company are not allowed to participate in the
scheme.

The shares may be subject to restrictions but
these are limited, for example it would be
possible to include a provision that requires all
directors and employees to offer their shares
for sale on leaving a company. However, a
clause that differentiated between employees
and other directors would not. Broadly,
restrictions contained in the Articles that apply
across the board should meet the criteria.

2 .  TAX IMPLICATIONS

The receipt of the option and its subsequent
exercise will be free of tax and NIC, for both
the employee and the company, assuming
that the option is exercised in the normal way
and the qualifying conditions still exist.
Any subsequent gain will be taxed under the
capital gains tax regime, and the taper relief
will be available. However the clock will start
from the date of exercise of the option and not
the date of grant, as in the case of the EMI
options.

A corporation tax deduction should be
available for certain costs in providing the
shares.

3.  SUMMARY

The CSOP advantages although welcome are
more cumbersome to achieve than those on
offer under the EMI rules, and are restricted to
£30,000, as opposed to £100,000 available
under EMI. The lack of flexibility may also act
as a deterrent to companies to use the CSOP
if the EMI is available.

The restrictions in the type of shares that may
be subscribed for may cause problems where
a company is backed by venture capital, as
often restrictions will be made in relation to
employee held shares.

Should a company grow quickly and a
flotation or sale occurs within three years after
the grant of the option, the benefits available
will be lost, as the option must be exercised
between years three and ten. 
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LASTLY. . .

We have looked at two share schemes in this

article, both designed to provide key staff with

shares on a tax favourable basis.

There are a number of benefits of using an EMI

over a CSOP, when the company circumstances

allow - and if the choice is there it is likely an EMI

will be the preferred choice. What choice your

company makes will however be dependant upon

whether it qualifies under the EMI rules, and what it

is seeking to achieve overall.

It must be remembered that shares may be offered

to specific employees or across the board to all

employees. If the latter is the preferred choice then

there are other schemes that may be better placed

to deal with this, than those discussed above. 

There may be circumstances when share

arrangements and employee trusts may help an

exiting shareholder sell his shares, and on terms

that are tax favourable to both the employee and

the company.

The point here is that for smaller companies it may

be possible to join together both employee

incentives and succession planning for the good of

all. The use of Trusts can also provide a grey

market for the shares - the lack of a market is one

of the real issues when offering non listed shares to

employees. Especially when there are a large

number of employees.

If you are considering remuneration, retention,

succession or compensation strategies, you may

wish to think about the following: 

l What are your key drivers

l Who do you wish to offer incentives to all 

employees or specific people

l What is the purpose of the offer - is it:

- Retention and reward

- Dilution of family shareholding

- Pre flotation planning

- Post flotation planning

l How complex a scheme do you wish to run

l How much will it cost to run

l How will you communicate options to the staff

l What other remuneration planning options have

you considered

Finally, it should be noted that share schemes

should not be regarded as a one stop shop for

every company's employment needs. Wingrave

Yeats has assisted many clients design and tailor

remuneration packages for their staff, taking into

account specific requirements of a particular

business.
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